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M DWAY HOMVES )

For Appel | ant: David Margulieux
Controller

For Respondent: Donald C. MKenzie
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OPI1 NI ON

This appeal is made pursuant to section 25666

of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of M dway Homes

agai nst a proposed assessment of additional” franchise tax
in the amount of $115,193.56 for the income year 1979.
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The sol e issue presented for our decision is
whet her appellant is entitled to deduct its share of the
Iﬁss i ncurred by a partnership doi ng business outside
this state.

_ Appellant is a California corporation engaged
in the business of real estate devel opment. During or
before the year in question, appellant invested in a
partnership engaged in the mning of Pre0|ous m neral s
and netal ore in Canada. By apparently meking a cash
downpaynent and executing a prom ssory note for the
remal nder of the purchase price, appellant was able to
buy an interest in land located in Canada. The extrac-
tion and processing of metal orefrom this property was
thereafter conducted by the operators of the mning
venture. After making its initial investment, appellant
recei ved annual reports from the partnership but did not
participate in the actual mning operations.

Por the year under review, the partnership
apparently incurred a substantial loss fromthe mning
enterprise. In filing its 1979 return for franchise tax
purposes, appellant'clainmed as a deduction its distribu-
tive share of this business |oss of the partnership.
Respondent disallowed the deduction on the basis that the
| oss originated froma source outside California. In
this apBeaI, appel l ant contends that the | oss should be
deducti bl e because the mning venture was a legitimte
|nst%nent which, it entered into for purposes of making a
profit.

- A taxpayer which derives incone from sources
both within and wthout this state is required to neasure
its franchise tax liability by its net incone derived
fromor attributable to sources within this state. (Rev.
& Tax. Code, § 25101.) Incone from California sources
i ncludes incone fromtangible or intangible property
| ocated or having a situs in this state, and any incone
fromactivities carried on in this state. (Rev. & Tax.
Code, S-23040.) Conversely, any losses from California
sources are deductible (Appeal of B. F. Ahmanson &
Company, Cal; St. Bd. of Equal., April 5, 1965), while
Iosses attributable to out-of-state sources are not
deductible.  (Appeal of Angelus Hudson, Inc., Cal. St.

Bd. of Equal., Dee. L7 &37 Appear or custom Conponent
Switches, Inc., Cal. st. Bd. of Equal., Feb. 3, I9//7.)

_ Wiere a taxpayer realizes incone froma part-
nership, the source of the taxpayer's share of the
partnership income is where the property of the
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partnership is located and where the partnership activity
is carried on. (Appeal of H. F. Ahmanson & Conpany,
supra.) Tus, if The partnership derrves busliness | ncone
fromsources entirely-outside this state, none of its
income or loss is assiunable to California for determn-
ing the taxpayer's taxable incone. (Appeal of Bay Al arm
Conpany, Cal'. "St. Ed. of Equal., June™ 29V , I¥8Z; Cal.

mn. Code, tit. 18, reg. 25137, subd. (e)(7)(B) (art.
2.5).)

_ In the instant appeal, the situs of the part-
nership property in which appellant purchased a m ning
interest was in Canada where the partnership al so
conducted the mning operations. Cearly, appellant's
loss fromthis partnership enterprise is derived froma
sour ce | ocated ent[rel¥ outside this state. Therefore,
the clained deduction Tor the loss fromthe mning
venture was properly disallowed. It is irrelevant
whet her appel | ant reasonably believed at the tine it
entered into this partnership that the investnment woul d
prove to be profitable, for only incone or |oss _
Sttrlbutable.to California sourceizﬁaﬂ be_lnclu%ed |nI f

etermning its income taxable by i fornia; Appeal o
Cust om Conponent Switches, Inc., supra.) Based On tnhe
Eorfgoin , respondent’ s actron in this matter nust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T' 1S BEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the

protest of M dway Hones against a proposed assessment of
additional franchise tax 1n the amunt of $115,193.56 for

the income year 1979, be and the same-is hereby
sust ai ned.

Done at Sacranento, California, this 9t§ day
of April - 1985 by the State Board of Equalization,

with Board Menbers M. Dronenburg, M. Collis, Mr. Nevins
and -Mr. Harvey present.

Ernest J. Dronenburqg, Jr. ,  Chai rman
Conway H. Collis , Member
Richard Nevins , Menber
WAl ter Harvev* , Menber

+ Member

*For Kenneth Cory, per Governnment Code section 7.9
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